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INITIAL STATEMENT OF REASONS 
 

Introduction 
 
The Department is promulgating this change to establish and implement Medi-Cal rules 
for the treatment of annuities, similar financial instruments and annuity-related 
transactions.  These regulations are required by changes in State law prompted by 
passage of the federal Deficit Reduction Act of 2005.  
 
Current Rules 

 
In general, annuities are financial products that are purchased giving the buyer the right to 
periodic payments.  For purposes of Medi-Cal eligibility, California Code of Regulations Title 
22, Division 3, Section 50489(b)(1) defines an annuity as “a contract to make periodic 
payments of a fixed or variable sum paid to an annuitant which are payable unconditionally. 
Annuity payments may continue for a fixed period of time or for as long as the annuitant lives.  
An annuitant purchases an annuity with his or her property or property rights.  Annuities shall 
be established to provide the annuitant with payments representing principal and interest 
which are more than the fair market value of the property used to purchase the annuity.”   

 
Under current Medi-Cal rules, annuities are used to change what would otherwise have been 
excess countable property resulting in ineligibility for Medi-Cal into countable income that does 
not result in ineligibility.  They are used most frequently by single institutionalized individuals 
who do not have the ability to transfer countable property to their spouses who are not 
institutionalized.   

 
Annuities must be “annuitized” meaning that equal monthly payments must be received for a 
number of years that are less than or equal to the number of years of the annuitant’s life.  If 
annuities are not properly annuitized, then the cash surrender value is counted in the property 
reserve.  If the annuity payments extend beyond life expectancy a period of ineligibility for 
payment of nursing facility level of care may result.  Sometimes annuities are being annuitized 
to provide very small monthly payments and include a large final balloon payment that is 
scheduled to be made within life expectancy but, in many cases, these final payments are 
made to a beneficiary named on the policy rather than to the annuitant who passes away prior 
to the expiration of that life expectancy.  These annuities do not result in a period of ineligibility 
for payment of nursing facility level of care even though they do not provide equal payments 
since at the time of the eligibility worker’s review of the documents the payments are 
scheduled to exhaust within the annuitant’s life expectancy. and they are also being 
established as irrevocable, unassignable and nontransferable with no cash surrender value.  
This leaves individuals with no means to access the cash surrender value to pay for their own 
care and leaves the state with no means to recover the costs of care because under current 
law payment must be made to the named beneficiary pursuant to the contract.   
 



 

 

Under the Deficit Reduction Act of 2005 (DRA) 
 
The Deficit Reduction Act of 2005 (DRA) changed the way annuities were treated for purposes 
of qualifying for Medicaid.  In its capacity as single state agency charged under federal law 
with the administration of the Medicaid program known as Medi-Cal, the California Department 
of Health Care Services (DHCS) must be named as the remainder beneficiary of all annuities 
in which a Medi-Cal applicant or spouse has or acquires a known interest and is required to 
recover the costs of all medical assistance provided from any amounts remaining to be paid 
from annuities at the time of the annuitant’s death.  Under the DRA, Medicaid applicants are 
required to disclose any interest in an annuity. The DHCS must be named as the primary 
remainder beneficiary (or as the second remainder beneficiary after a community-based 
spouse or minor or disabled child) for at least the value of the medical assistance provided.   
 
Finally, if DHCS is not named as the remainder beneficiary in the proper position, the annuity 
must be treated as a transfer of assets for less than fair market value (FMV) that may result in 
a period of ineligibility for payment of care in a nursing facility, medical institution at the nursing 
facility level of care and home and community-based waiver services. The full purchase price 
of any annuity is to be considered a transfer of assets, not just a portion that is used to fund 
payments extending beyond life expectancy as is the current policy today.   
 
Annuities purchased by or on the behalf of an individual who applied for payment of HAF care 
services shall be treated as a transfer of assets for less than FMV unless the annuity is a 
retirement plan as set forth in the Internal Revenue Service Code, or unless the annuity is 
irrevocable, non-assignable, actuarially sound, and provides for payments in equal amounts 
during the term of the annuity, with no deferral and no balloon payments. 
 
Under California’s Welfare and Institutions Code 
 
California took a different route to the same end than that set out under DRA.  Under DRA, the 
purchase of an annuity is considered a transfer of assets unless the institutionalized individual 
or his or her spouse names the State as a remainder beneficiary.  As such, the purchase of an 
annuity may be subject to transfer of asset penalties (periods of ineligibility).  However, 
California established law (W&IC § 14009.6(a)) that names the Department, by operation of 
law, as a remainder beneficiary in priority position of annuities purchased by an 
institutionalized individual or his or her spouse.  If an institutionalized individual, his or her 
spouse or representative notifies DHCS in writing that he or she prohibits the state from 
acquiring a remainder interest in his or her annuity, the purchase price of the annuity shall be 
treated as a transferred asset(W&IC § 14009.6(d)).  This was done with the agreement of the 
advocates to make it easy for the beneficiary who will now not have to worry about how to go 
about making the state a remainder beneficiary and, secondly, to ensure that the DHCS does 
in fact receive any remaining amounts upon the death of the annuitant.   
 
Welfare and Institutions Code (W&IC) Sections 14002.5, 14005, 14006.41, 14009.6, and 
14009.7 require the Department to promulgate regulations to change the treatment of annuities 
for qualifying for payment of HAF care services under Medi-Cal as required by Section 6015 of 



 

 

the Deficit Reduction Act (DRA) of 2005 (P. L. 109-171), through the non-emergency 
regulatory process and to implement the changes on a prospective basis. 
 
To the extent that subsections of the regulation are the same as State or Federal law, the 
Department, in assuming its role as single state agency pursuant to 42 Code of Federal 
Regulations, Section 431.10, includes them in this regulation to consolidate those rules for 
ease of administration, to provide contextual interpretation for the treatment of annuities, and 
to ensure clarity and consistent application of the rules across all 58 California counties.  
 
Section 50489.10. Treatment of Annuities  
 
The proposed amendment to Title 22, California Code of Regulations would adopt Section 
50489.10 to set forth the criteria for treating annuities purchased on or after February 8, 2006, 
when determining eligibility for Medi-Cal payment of Home and Facility Care services effective 
prospectively with the date of certification by the Secretary of State.  Specifically this section 
proposes to address disclosure, notifications, issuer responsibilities, remainder beneficial 
interests, property evaluations, and whether or not transfers of assets rules must be 
considered. 
   
50489.10(a) – This subsection adopts by reference those previously adopted definitions 
contained in Section 50489 and California Welfare and Institutions Code (W&IC) Section 
14002.5, except that the life expectancy tables to be used in determining whether an annuity is 
actuarially sound under Section 50489.10 should always be the most current tables published 
by the Office of the Chief Actuary of the Social Security Administration and not those actually 
contained in the United States Department of Health and Human Services (DHHS), Center for 
Medicare and Medicaid Services’ (CMS), State Medicaid Manual (SMM).  
 
Authority for use of the most current life expectancy tables is the CMS’ State Medicaid 
Directors Letter (SMDL) # 06-018, dated July 27, 2006, “Enclosure - Section 6012 – Changes 
in Medicaid Annuity Rules Under the Deficit Reduction Act of 2005”, II.C. page 7, and W&IC 
Section 14009.7(d).  
 
50489.10(b) – This subsection establishes the effective date of the regulation and identifies the 
applicable subject matter as annuities and similar financial instruments purchased on or after 
February 8, 2006, or those purchased before February 8, 2006 and subjected to a transaction 
that occurred on or after February 8, 2006.  Pursuant to W&IC Section 14009.6(i), “It is the 
intent of the Legislature that the provisions of this Section apply prospectively to any individual 
to whom the act applies commencing with the date the regulations adopted pursuant to this Act 
are filed with the Secretary of State”.  Therefore, due to the delayed implementation of this 
regulation, months of eligibility for medical assistance occurring prior to the effective date of 
the regulation will not be subject the requirements of this Section.  Authority for adoption of this 
subsection is pursuant to CMS’ SMDL # 06-018, dated July 27, 2006, II.A. page 5 and III, page 
8, W&IC Sections14009.6(b)(1), 14009.6(b)(2), 14009.6(g) and 14009.6(h). 
 
50489.10(b)(2)(A) – This subsection defines the term “transaction” for purposes of this 
Section, and provides examples of what is and what is not considered a transaction.  Authority 



 

 

for adoption of this subsection is pursuant to Section 1917(e)(3) of the Social Security Act, 
CMS’ SMDL # 06-018, dated July 27, 2006, II.A. page 5, and W&IC Section 14009.6(b)(2)(A).   
 
50489.10(c) – This subsection describes the Department’s beneficial interest in certain 
annuities by operation of law where the Department is entitled to the remainder of an annuity 
not in excess of the amount of payment for all medical assistance provided by the Department 
for the institutionalized individual.  Such annuities include those purchased or subjected to 
certain transactions made by or on behalf of the annuitant who is an institutionalized individual 
or spouse on or after February 8, 2006. This subsection also establishes the burden for 
verification requirements upon the institutionalized individual, spouse or representative. 
Authority for adoption of this subsection is pursuant to Section 1917(c)(1) of the Social Security 
Act, CMS’ SMDL # 06-018, dated July 27, 2006, II.B. page 6, and W&IC Section 14009.6(a).   
 
50489.10(c)(1) and (c)(2) – These subsections describe the criteria for excepting certain 
annuities from the Department’s beneficial interest for reimbursement of medical assistance 
provided.  Authority for adoption of this subsection is pursuant to Sections 1917(c)(1)(F)(i) and 
1917(c)(1)(G) of the Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, II.B. page 
6, and W&IC Section 14009.7(a), (b) and (b)(1).   
 
50489.10(d) – This subsection describes the priority of the Department’s beneficial interest in 
annuities. Authority for adoption of this subsection is pursuant to Section 1917(c)(1)(F)(ii) of 
the Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, II.B. page 6, and W&IC 
Section 14009.6(a).   
 
50489.10(e) – This subsection describes the County’s responsibilities for informing the 
individual and his or her spouse of the Department’s beneficial interest in certain annuities by 
operation of law.  This subsection also places the burden on the institutionalized individual or 
spouse to notify the Department should he or she choose to prohibit the Department from 
acquiring a remainder interest in his or her annuity in which case, the purchase price of the 
annuity shall be considered a transfer of assets pursuant to 50407.1 et seq.  Authority for 
adoption of this subsection is pursuant to Section 1917(e)(1)of the Social Security Act, CMS’ 
SMDL # 06-018, dated July 27, 2006, I.B. page 4, and W&IC Section 14009.6(a). 
 
50489.10(f) – This subsection describes the responsibility of the institutionalized individual, his 
or her spouse or representative to disclose information about any known interest the 
institutionalized individual or his or her spouse has in any annuity, regardless of whether the 
annuity is irrevocable or is treated as income or property.  This disclosure must be made at 
application, redetermination or whenever such an interest is acquired or changed.  The 
Department acknowledges its responsibility to modify its forms to include the statement 
required by federal law that the Department will become a remainder beneficiary on any such 
annuity, but this does not require regulatory action.  Authority for adoption of this subsection is 
pursuant to Section 1917(e)(1) of the Social Security Act, CMS’ SMDL # 06-018, dated July 
27, 2006, I.A. page 3, and W&IC Section 14006.41.   
 
50489.10(g) – Federal law requires the disclosure of an annuity as a condition of eligibility for 
payment of HAF care services by Medi-Cal.  This subsection clarifies that a potential 



 

 

overpayment will result if an annuity is not disclosed.  The potential overpayment period is any 
period throughout which an annuity was not disclosed.  Authority for adoption of this 
subsection is pursuant to Section 1917(e)(1) of the Social Security Act, CMS’ SMDL # 06-018, 
dated July 27, 2006, I.A. page 4, and W&IC Section 14006.41(a).   
 
50489.10(h) – This subsection nullifies any provision in any annuity subject to this section that 
has the effect of restricting the right of the Department to become a remainder beneficiary.  
This subsection is necessary to ensure the Department’s right to priority interest is not 
restricted because California statutes do not require the institutionalized individual to name the 
Department as a beneficiary, but rather the Department assumes its right to priority interest by 
operation of law.  Authority for adoption of this subsection is pursuant to Sections 1917(c)(1)(F) 
and (e)(1) of the Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, 
and W&IC Section 14009.6(c).   
 
50489.10(i) – This subsection describes the Department’s responsibilities for notifying the 
issuer of an annuity of the Department’s acquisition of its remainder interest when the 
Department becomes aware of an annuity in which it acquires a remainder interest.  Authority 
for adoption of this subsection is pursuant to Section 1917(e)(2)(A) of the Social Security Act, 
CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, and W&IC Section 14009.6(e)(1).   
 
50489.10(j) – This subsection describes the responsibilities of the issuer of an annuity, upon 
notification by the Department to immediately inform the Department of the terms of the 
annuity.  Authority for adoption of this subsection is pursuant to Section 1917(e)(1) of the 
Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, and W&IC 
Section 14009.6(e)(2).   
 
50489.10(k) – This subsection describes the responsibilities of the issuer of an annuity to, 
upon request by the Department or any agent of the Department, immediately disclose to the 
Department the amount of income and principal being withdrawn from the annuity.  Authority 
for adoption of this subsection is pursuant to Section 1917(e)(1) of the Social Security Act, 
CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, and W&IC Section 14009.6(c)(3).   
 
50489.10(l) – This subsection describes the responsibilities of the issuer of an annuity to 
immediately notify the Department if there is any change in either the amount of income or 
principal being withdrawn from that annuity or the named beneficiaries of the annuity.  
Authority for adoption of this subsection is pursuant to Section 1917(e)(2)(B) of the Social 
Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, and W&IC Section 
14009.6(c)(4).   
 
50489.10(m) – This subsection indicates any moneys received by the Department pursuant to 
this section shall be deposited into the General Fund.  Authority for adoption of this subsection 
is pursuant to W&IC Section 14009.6(f).   
 
50489.10(n) – This subsection specifies that qualified retirement plans that are held in the 
name of an individual who is not requesting Medi-Cal for himself or herself are exempt 
property and therefore not subject to the Department’s right to priority interest in the remainder. 



 

 

Authority for adoption of this subsection is pursuant to 20 CFR Sections 416.1201 and 
416.1202, Sections 1902(r)(2)(B) and 1917(c)(1)(G) of the Social Security Act, CMS’ SMDL # 
06-018, dated July 27, 2006, I.D. page 4, and W&IC Sections 14006 and 14009.7(b)(2).   
 
50489.10(o) – This subsection specifies that annuities that are all or part of the property a 
spouse is allowed to retain are unavailable property and therefore not subject to the 
Department’s right to priority interest in the remainder.  Authority for adoption of this subsection 
is pursuant to 20 CFR Sections 416.1201 and 416.1202, Sections 1924 and 1902(r)(2)(B) of 
the Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, I.D. page 4, and W&IC 
Sections 14006 and 14009.7(a) and (b)(1).   
 
50489.10(p) – This subsection describes the treatment for an annuity where one or more 
payments are scheduled to be made to some person or entity other than the annuitant or the 
Department:  a proportionate amount of the purchase price shall be treated as a transfer of 
assets.  CMS guidance states that the purchase of an annuity is a transfer of assets.  It is 
reasonable, therefore, to use a proportionate amount of the purchase price as the basis for 
penalty when one or more payments have been scheduled to be made to another person or 
entity. Authority for adoption of this subsection is pursuant to Section 1917(c)(1)(G) of the 
Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, II.B. and II C 
pages 6 and 7, and W&IC Sections 14015.(a)(2) and 50407.1.   
 
50489.10(q) – This subsection describes the treatment for the transfer of an income stream, as 
a transfer of assets.  The purpose of this is to address cases where the annuitant is currently 
receiving income from an annuity and assigns that income stream to another person or entity.  
Authority for adoption of this subsection is pursuant to Section 1917(c)(1)(G) of the Social 
Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, I.B. page 4, II.B. and II C pages 6 
and 7, and W&IC Sections 14015.(a)(2).   
 
50489.10(r) – This subsection describes how to treat certain revocable annuities (not exempt 
under subsection (n) or unavailable under subsection (o)):  as available property of the 
individual who has the right, power or authority to liquidate the annuity and to use the 
proceeds.  Authority for adoption of this subsection is pursuant to 20 CFR Section 
416.1201(a)(1), Section 1917(e)(4) of the Social Security Act, CMS’ SMDL # 06-018, dated 
July 27, 2006, I.D. pages 4 and 5, and W&IC Sections 14006.   
 
50489.10(r)(1) – This subsection describes how to value and treat a transfer of assets for 
purchase of a revocable annuity when the person to whom a non-exempt annuity is available 
is not the institutionalized individual, his or her spouse, or representative:  the value, if 
liquidated, of the revocable annuity shall be treated as a transfer of assets pursuant to 
50407.1.  Authority for adoption of this subsection is pursuant to 20 CFR Section 416.1201, 
Section 1917(c)(1)(G) of the Social Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, 
II.C. page 8, and W&IC Sections 14015.   
 
50489.10(r)(2) – This subsection describes how to value and treat a transfer of assets for 
purchase of a revocable annuity when the purchase price is greater than the value if liquidated, 
then the difference shall be treated as transfers of assets pursuant to Section 50407.1 et seq.  



 

 

Authority for adoption of this subsection is pursuant to  Section 1917(c)(1)(G) of the Social 
Security Act, CMS’ SMDL # 06-018, dated July 27, 2006, II.C. page 8, and W&IC Sections 
14015.   
 
50489.10(s) – This subsection identifies the institutionalized individual, his or her spouse, or 
representative as the party responsible for providing the Department or its agent, copies of all 
contracts and other documentation sufficient to verify the circumstances of acquisitions, 
transactions, distributions and transfers of assets relating to annuities. Authority for adoption of 
this subsection is pursuant to Sections 1917(c)(1)(G) and 1917(e) of the Social Security Act, 
CMS’ SMDL # 06-018, dated July 27, 2006, I.A. page 3 and III. Page 8, and W&IC Sections 
14006 and 14015. 
 
Section 50489.10 requires that Medi-Cal applicants disclose to the DHCS  any interest the 
applicant or his or her spouse has in any annuity; the DHCS, by operation of law, becomes the 
remainder beneficiary upon request for HAF care services by Medi-Cal for an institutionalized 
individual, or as the second remainder beneficiary after a community spouse, minor child or 
disabled son or daughter, for the amount of medical services paid up to the amount remaining 
to be paid under the annuity; and annuities purchased by or on behalf of the applicant must be 
part of a bona-fide retirement plan or must be irrevocable, non-assignable, actuarially sound, 
and provide for equal monthly payments. An annuity purchased on or after February 8, 2006 
that does not meet the requirements above will be treated as a transfer of assets and may 
result in a period of ineligibility for payment of HAF care services. 
 
The language of Section 50489.10 is similar to State law at Welfare and Institutions Code, 
Sections 14002.5, 14005, 14006, 14006.41, 14009.6, 14009.7, and 14015, and federal law at 
42 U.S.C., Section 1396p, but clarified and made consistent to ensure uniform application of 
policy and procedure over the 58 counties administrating the Medi-Cal program as agents of 
the Department. 
 
Participation by interested parties 
 
[Hold for comments after distribution to broader stakeholder group and comments] 
 
Materials Relied Upon 
 
California Government Code Sections 11346-11348 
 
California Health and Safety Code Sections 20 and 1250. 
 
Centers for Medicare and Medicaid Services, State Medicaid Directors Letter, Number 06-018 
dated July 27, 2006. 
 
Deficit Reduction Act Implementation in California as of July 2007, Department of Health Care 
Services, July 2007. 
 
Senate Bill 483, Chapter 379, Kuehl, September 2008. 



 

 

 
Title 42 U.S. Code Section 1396 
 
Welfare and Institutions Code Sections 10725, 14002, 14002.5, 14005, 14006, 14006.41, 
14009.6, 14009.7, 14015, and 22000-22010 
 



 

 

STATEMENTS OF DETERMINATION 
 
Alternatives Considered 
 
The Department has determined that no reasonable alternative considered by the Department 
or that has otherwise been identified and brought to the attention of the Department would be 
more effective in carrying out the purpose for which the action is proposed, or would be as 
effective and less burdensome to affected private persons than the proposed action. 
 
Local Mandate Determination 
 
The Department has determined that the proposed regulations would not impose a new 
mandate on local agencies or school districts, nor are there any costs for which reimbursement 
is required by Part 7 (commencing with Section 17500) of Division 4 of the Government Code.   
 
Economic Impact Determination 
 
The Department has made an initial determination that the proposed regulations would not 
have a significant statewide adverse economic impact directly affecting businesses, including 
the ability of California businesses to compete with businesses in other states.   
 
The Department has determined that the proposed regulations would not significantly affect 
the following: 
 
(A) the creation or elimination of jobs within the State of California, 
(B) the creation of new businesses or the elimination of existing businesses within the State of 
California, or 
(C) the expansion of businesses currently doing business within the State of California. 
 
Effect on Small Businesses 
 
The Department has determined that the proposed regulations would not affect small 
businesses.  This proposed action simply brings the regulations into conformity with federal 
and state law regarding the criteria used for Medi-Cal eligibility determinations and 
redeterminations.   
 
Housing Costs Determination 
 
The Department has made the determination that the proposed regulations would have no 
impact on housing costs. 



 

 

FISCAL IMPACT ESTIMATE 
 
 
(a) Fiscal Effect on Local Government:   
 
The direct total cost to local agencies or school districts that must be reimbursed under Part 7 
(commencing with Section 17500) of Division 4 of the Government Code:   
 
 None. 
 
(b) Fiscal Effect on State Government:  
 
The direct cost or savings to any state agency:   
 
 [Insert Fiscal when available]. 
 
Funding for the eligibility determinations is included in the base Medi-Cal budget.  There may 
be an indeterminate insignificant program savings to the extent these proposed regulations 
would make an individual ineligible for payment of HAF care service. There may be an 
indeterminate insignificant recovery for medical assistance provided to the extent these 
proposed regulations result in the receipt of remainder beneficial interests. 
 
 (c) Fiscal Effect on Federal Funding of State Programs: 
 
The direct cost/savings to the federal government via matching funds:   
 
The Department continuously receives federal funds for individuals who are Medi-Cal eligible.  
There may be an indeterminate insignificant federal savings for the reasons stated above. 
 
(d) Cost Impact to Representative Private Person or Businesses: 
 
All cost impacts, known to the Department at the time the notice of proposed action was 
submitted to the Office of Administrative Law, that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action: 
 
The agency is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action.   
 
(e) Other Nondiscretionary Costs or Savings including revenue changes imposed on State 
or Local Government:   
 
 None. 



 

 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 
Medi-Cal is California's version of the federal Medicaid program that provides medical 
assistance to 7.5 million California residents who cannot afford to pay for their own medical 
care.  Medi-Cal is financed in approximately equal amounts by the State of California and the 
Federal government.  Medi-Cal is available to people who meet certain requirements in order 
to be eligible.  Medi-Cal has a number of programs that provide medical assistance to 
individuals who are: aged, blind or disabled; parents of deprived children, children under 21 
years of age, pregnant women, people who breast or cervical cancer, people who require 
dialysis, hyperalimentation, tuberculosis, skilled nursing facility care as well as special home 
and community-based waiver programs that provide in-home care for aged, blind, or disabled 
individuals who would, except for application of these special rules, require nursing facility 
services.  Some programs have property limits. Most programs have income limits to qualify 
and some require an individual to spend some of his or her income on his or her medical 
expenses each month (known as a “share of cost”) before Medi-Cal will pay the remainder of 
the individual’s medically necessary Medi-Cal covered services for that month.  There are 
additional rules for those who live in nursing homes and for those who receive home and 
community-based waiver services. 
 
 
To be eligible for Medi-Cal, an individual’s countable property may not exceed the established 
property reserve limits for the respective Medi-Cal program.  Property is defined as “real 
property” and “personal property.” “Real property” is land, buildings, mobile homes which are 
taxed as real property, or life estates in real property. “Personal property” is any kind of liquid 
or non-liquid asset, i.e., cash, cars, jewelry, stocks, bonds, financial institution accounts, boats, 
trucks, trailers, promissory notes, mortgages, and deeds of trust, etc.  Property that is not 
counted in determining eligibility is called “exempt” or “unavailable” property. Countable 
property (property which is not exempt or unavailable) is included in the “property reserve.” 
Any amount over the property reserve limit will make the individual or the family ineligible for 
Medi-Cal unless spent down.  
 
Under current Medi-Cal rules, annuities are used to spend down otherwise excess property by 
changing what would otherwise have been excess countable property resulting in ineligibility 
for Medi-Cal into countable income that does not result in ineligibility.  They are used most 
frequently by institutionalized individuals who do not have the ability to transfer countable 
property.  Sometimes they are established with balloon payments used as a method to shelter 
funds for heirs who are paid pursuant to the annuity contract upon the death of the 
institutionalized individual. 
 
The Deficit Reduction Act of 2005 (DRA) tightened Medicaid rules to discourage the use of 
investment annuities that are not irrevocably annuitized over a person’s life expectancy and 
without deferrals or balloon payments as a means to establish eligibility for HAF care services 
by requiring that state Medicaid agencies (DHCS in California) be remainder beneficiaries on 
the annuity contracts to obtain repayment for medical assistance provided to institutionalized 
individuals.  If the state is not made a remainder beneficiary, then the purchase price of the 



 

 

annuity is to be considered a transfer of assets that may result in a period of ineligibility for 
HAF care services under Medi-Cal.   
 
Senate Bill 483 was filed with the Secretary of State in September 2008 to amend and 
renumber Section 14002 of the Welfare and Institutions Code, and to add Sections 
14006.01, 14006.15, 14006.41, 14009.6, 14009.7, 14015.1, and 14015.2 to the Welfare and 
Institutions Code, as they relate to Medi-Cal.  SB 483 requires an individual to disclose a 
description of any interest that the individual or his or her spouse has in an annuity, as 
a condition of eligibility for medical assistance for home and facility care services. 
Additionally, as an operation of law, SB 483 requires the state to become a remainder 
beneficiary of certain annuities, unless the individual notifies the state in writing that he 
or she prohibits the state from becoming a remainder beneficiary. If an individual or his 
or her spouse notifies the state in writing that he or she prohibits the state from 
becoming a remainder beneficiary to his or her annuity, the annuity shall be treated as a 
transfer of assets for less than fair market value for purposes of determining Medi-Cal 
eligibility. The provisions of SB 483 apply prospectively from the date regulations are 
adopted and filed with the Secretary of State. 
 
Specifically, Section 50489.10 sets forth the treatment of annuities established after the 
implementation of DRA for purposes of determining Medi-Cal eligibility.   
 
 



 

 

Section 50489.10 is added to read as follows: 

50489.10:  Treatment of Annuities  

(a) For purposes of this section the definitions in Section 50489 shall apply, except that 

the life expectancy tables cited within the definition of “Annuitized” in subsection 

(b)(2) of that Section shall be the current actuarial tables published by the Office of 

the Chief Actuary of the Social Security Administration and provided for this purpose 

by the Department. 

(b) This section shall apply after the date of certification by the Secretary of State to 

annuities (or similar financial instruments as specified by the Secretary for the United 

States Department of Health and Human Services):  

(1) purchased on or after February 8, 2006, or 

(2) purchased before February 8, 2006, and subjected to a transaction that occurred 

on or after February 8, 2006. 

(A) For the purposes of this section, “transaction” includes, but is not limited to, 

any action taken by the institutionalized individual, his or her spouse or 

representative that changes the course of payments to be made by the 

annuity or the treatment of the income or principal of the annuity, such as: 

(i) additions of principal to the annuity, 

(ii) elective withdrawals, 

(iii) requests to change the distribution of the annuity, 

(iv) elections to annuitize the contract, or 

(v) similar actions. 



 

 

(B) For the purpose of this section, “transaction” shall not include any of the 

following: 

(i) routine changes and automatic events that do not require any action or 

decision on or after February 8, 2006, or 

(ii) changes that occur based on the terms of the annuity that existed prior to 

February 8, 2006, and that do not require a decision, election, or action to 

take effect, or 

(iii) changes that are beyond the control of the institutionalized individual or 

his or her spouse or his or her representative. 

(c) As described in subsection (d) below, the Department, by operation of law, is the 

remainder beneficiary for the total amount of the remainder not in excess of the 

medical assistance paid on behalf of the institutionalized individual, including both 

HAF care and community services, on annuities purchased or subjected to 

transactions made by or on behalf of an annuitant who is an institutionalized 

individual or his or her spouse, unless and to the extent that the provisions of (1) or 

(2) below are met.  Verification must be provided upon request by the Department or 

its agent by the institutionalized individual, his or her spouse or representative that 

such provisions apply or are met.   

(1) The annuity is:  

(A) all or a part of the property that the spouse is allowed to retain, 

(B) purchased by the institutionalized individual’s spouse with property of that 

spouse during a continuous period in which the institutionalized individual is 



 

 

receiving payment of HAF care services and after the month in which the 

individual is determined eligible for these benefits, or 

(C) contained in a retirement plan qualified under Title 26 of the United States 

Code, established by an employer or an individual, including but not limited 

to, an Individual Retirement Annuity or Account (IRA), Roth IRA, or Keogh 

fund. 

(2) The annuity meets all of the following requirements: 

(A) is irrevocable and non-assignable; 

(B) is annuitized based upon the lifetime of the annuitant; and 

(C) provides for payments to the annuitant or his or her spouse in equal amounts 

during the term of the annuity, with no deferral and no balloon payments 

made from the annuity. 

(d) The Department, by operation of law, is the remainder beneficiary: 

(1) in the first position, or 

(2) in the second position after the institutionalized individual’s spouse or minor or 

disabled child and is in the first position if such spouse or a representative of 

such child disposes of any such remainder for less than fair market value.   

(e) At the time of the individual’s application or redetermination, the County shall inform 

the individual and his or her spouse that, by virtue of its provision of payment for 

HAF care services to the individual, the Department will, by operation of law, 

become a remainder beneficiary in accordance with subsection (c) above unless the 

institutionalized individual or his or her spouse notifies the Department in writing that 

he or she prohibits the Department from acquiring a remainder interest in his or her 



 

 

annuity, in which case the purchase of the annuity shall be considered a transfer of 

assets pursuant to Section 50407.1 et seq.   

(f) To be eligible for payment of HAF care services, the institutionalized individual, his or 

her spouse or representative shall disclose a description of a known interest that the 

institutionalized individual or his or her spouse has in any annuity, regardless of 

whether the annuity is irrevocable or is treated as income or property.  Disclosure 

must be made at application, redetermination or whenever such an interest is 

acquired or changed. 

(g) A potential overpayment, pursuant to 50781, results during the period throughout 

which an annuity was not disclosed. 

(h) Any provision in any annuity subject to this section that has the effect of restricting 

the right of the Department to become a remainder beneficiary is void. 

(i) When the Department becomes aware of an annuity in which it has acquired a 

remainder interest, the Department shall notify the issuer of the annuity of the 

Department’s acquisition of its remainder beneficiary interest.  The issuer shall 

provide the Department with verification that the Department is identified as a 

remainder beneficiary in the correct position.  

(j) The issuer of the annuity shall, upon notification by the Department, immediately 

inform the Department of the terms of the annuity, e.g. the amount of income and 

principal being withdrawn from the annuity as of the date of the individual’s 

disclosure of the annuity, schedule of payments, etc. 



 

 

(k) The issuer of the annuity shall, upon request by the Department or any agent of the 

Department, immediately disclose to the Department the amount of income and 

principal being withdrawn from the annuity. 

(l) The issuer of the annuity shall immediately notify the Department if there is any 

change in either of the following: 

(1) The amount of income or principal being withdrawn from that annuity. 

(2) The named beneficiaries of the annuity. 

(m) Any moneys received by the Department pursuant to this section shall be deposited 

into the General Fund. 

(n) Annuities that are described in (c)(1)(C) that are held in the name of an individual 

who is not requesting Medi-Cal for himself or herself are exempt property. 

(o) Annuities that meet the requirements of (c)(1)(A) and (B) shall be considered 

unavailable property. 

(p) When an annuity is purchased or annuitized and one or more payments are 

scheduled to be made to some person or entity other than the annuitant or the 

Department, a proportionate amount of the purchase price may be defined as a 

transfer of assets in accordance with Section 50406 and treated as a transfer of 

assets in accordance with Section 50407.1 et seq. 

(q) If payments begin and are later assigned to another person or entity, then the 

transfer of the income stream may be defined as a transfer of assets in accordance 

with Section 50406 and treated as a transfer of assets in accordance with Section 

50407.1 et seq. 



 

 

(r) The liquid value of revocable annuities that are not exempt under subsection (n) or 

unavailable under subsection (o) shall be considered available property of the 

individual who has the right, power or authority to liquidate the annuity and to use 

the proceeds.   

 (1) If the individual having the right to liquidate the annuity and to use the proceeds 

is not the institutionalized individual, his or her spouse or representative acting in 

behalf of the institutionalized individual or spouse, then the liquid value of the 

revocable annuity shall be treated as a transfer of assets pursuant to 50407.1, 

notwithstanding Section 50406.  

 (2) If the purchase price is greater than the liquid value, then the difference shall be 

treated as a transfer of assets pursuant to Section 50407.1 et seq. notwithstanding 

Section 50406. 

(s) The institutionalized individual, his or her spouse, or representative shall, upon 

request by the Department or its agent, provide copies of all contracts and other 

documentation sufficient to verify the  value, and circumstances relating to annuities 

such as, acquisitions, liquidations, attempts to liquidate, transactions, distributions 

and transfers of assets relating to annuities.  

NOTE:  Authority cited:  Section 20, Health and Safety Code; and Sections 10725 and 
14124.5, Welfare and Institutions Code.  Reference:  Sections 14002, 14002.5, 14005, 
14006.41, 14009.6, 14009.7, and 14015 Welfare and Institutions Code; and Section 
1396, Title 42, United States Code. 


